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“Freezing Orders and Company Assets”

by Jeffrey Chapman QC of Fountain Court
The Commercial Court and Chancery Division divided

Do paragraphs 5 and 6 of the standard form of Freezing Order extend to assets held by a company wholly owned and controlled by the Respondent?  In two decisions handed down on 6 June 2013, judges in the Commercial Court (Burton J) and Chancery Division (Hildyard J) answered that question in different ways:
· Group Seven Ltd v Allied Investment Corp Ltd [2013] EWHC 1509 (Ch)
· Lakatamia Shipping Co v Nobu Su & others [2013] EWHC 1814 (Comm)

Where does that leave the law in theory and in practice? 

Paragraphs 5 and 6 of the standard form of Freezing Order

“5. 
Until the return date or further order of the court, the Respondent must not–

(1)
remove from England and Wales any of his assets which are in England and Wales up to the value of £    ; or

(2)
in any way dispose of, deal with or diminish the value of any of his assets whether they are in or outside England and Wales up to the same value.

6.
Paragraph 5 applies to all the Respondent’s assets whether or not they are in his own name and whether they are solely or jointly owned [and whether the respondent is interested in them legally, beneficially or otherwise]
. For the purpose of this order the Respondent’s assets include any asset which he has the power, directly or indirectly, to dispose of or deal with as if it were his own. The Respondent is to be regarded as having such power if a third party holds or controls the asset in accordance with his direct or indirect instructions.”

Other relevant authorities include:
· JSC BTA Bank v Solodchenko and Ors [2011] 1 WLR 888

· JSC BTA Bank v Ablyazov (No.3) [2010] EWCA Civ 1141

· JSC BTA Bank v Ablyazov and Ors (No.5) [2012] EWHC 1819 (Comm)
· “The Mahakam” Parbulk II AS v PT Humpuss [2011] EWHC 3143 (Comm)

· Algosaibi v Saad Investment Company Limited (Court of Appeal of the Cayman Islands) [2011 (1) CILR 178] 15 February 2011
· Linsen International Ltd v Humpuss Sea Transport Pte Ltd [2011] EWHC 2339 (Comm)

· JSB VTB Bank v. Skurikhin [2012] EWHC 3916 (Comm); [2013] 2 All ER (Comm) 418
· Salomon v Salomon & Co [1897] AC 22
· Petrodel Resources Ltd v Prest [2013] UKSC 34; [2013] 3 WLR 1
· JSC BTA Bank v Ablyazov [2013] EWCA Civ 928, ¶47 and ¶65.

Revised wording of Freezing Order: new paragraph 6 (Group Seven Limited)
“6. 
Paragraph 5 applies to all the Respondent’s assets whether or not they are in his own name and whether they are solely or jointly owned. For the purpose of this order the Respondent’s assets include:

(1) any asset which he has the power, directly or indirectly, to dispose of or deal with as if it were his own. The Respondent is to be regarded as having such power if a third party holds or controls the asset in accordance with his direct or indirect instructions.
(2) in the case of D3 and without prejudice to sub-paragraph (1), the assets of X Limited, Y Limited and any other company or similar entity controlled directly or indirectly by D3.”
27 October 2013

� Commercial Court standard form; not in the Chancery Division standard form.





