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“Give me money (that's what I want)
Lots of money (that's what I want)”
Barrett Strong/Flying Lizards
“I planned each charted course, each careful step along the byway”
Frank Sinatra – My Way

“It’s just a silly phase I’m going through”

10CC – I’m not in love

“I've gotta get it right the first time
That's the main thing”

Billy Joel

“It was an honest mistake”

The Bravery

“The judges will decide
The likes of me abide …

The winner takes it all”

ABBA

Revising/amending budgets before trial

1. It is important to review regularly the agreed or approved budget to ensure that you are managing the work to stay within budget or that the client is aware that certain work is not covered by the budget or to prompt you to consider making an application for the budget to be revised or amended. 

2. If it is clear that the agreed/approved budget requires revision then a party should apply as soon as possible for approval of the revised budget. The court retains the power to approve a revision to a budget up to the time of trial but not after trial. After trial it is a matter for the costs judge.

3. The circumstances in which revised budgets have been considered prior to trial may be a reasonable guide as to how costs judges should approach any application to depart from the agreed/approved budget including what may or may not amount to a good reason for such departure.  A number of the cases involve Coulson J in the TCC where one of the pilot schemes was running and where he took a particular interest in the cost budgeting aspects, an interest that continues as anyone who has considered the very recent decision in CIP Properties (AIPT) Limited v Galliford Try Infrastructure Ltd and others [2015] EWHC 481 (TCC) will readily see.  

4. Paragraph 7.6 of the Costs Management Practice Direction 3E provides:

“7.6  Each party shall revise its budget in respect of future costs upwards or downwards, if significant developments in the litigation warrant such revisions. Such amended budgets shall be submitted to the other parties for agreement. In default of agreement, the amended budgets shall be submitted to the court, together with a note of (a) the changes made and the reasons for those changes and (b) the objections of any other party. The court may approve, vary or disapprove the revisions, having regard to any significant developments which have occurred since the date when the previous budget was approved or agreed.”
 So there need to be “significant developments” since the budget was approved –this must refer to significant developments that were not anticipated or provided for in the approved/agreed budget. 
5. Is there a good reason for the revision/amendment?
Murray & Stokes v Neil Dowlman Architecture Ltd [2013] 3 Costs LR 460

6. In this decision Coulson J at the beginning of his judgment summarised the issue for decision: 

“This application raises a potentially important question about the circumstances in which a costs budget, which has been approved by the court as part of a costs management order, can subsequently be revised or rectified. It comes at a critical time, as the CPR is radically amended to introduce costs budgeting and costs management for most types of civil litigation.”

7. The problem for the Claimant in Murray was that although the Defendant had been served with an N251 in relation to a recoverable success fee under a CFA and ATE premium, the approved costs budget in this pilot scheme had excluded the recoverable success fee and premium. Coulson J allowed the application partly by reference to the fact that the current Form H expressly provides that it excludes success fees and ATE premiums in any event  and because the other side had always known about the CFA. However he did provide a useful warning about how the courts might approach applications to revise budgets after 1 April 2013:-

“[Counsel (Mr Wygas) submitted] that if a change was necessary to cure a fundamental inadequacy in the approved budget, that could not be a good reason for revision. 

16 Secondly, he submitted that a mistake should not be capable of being remedied by an increase in the approved budget. If that were the cure for every mistake, he said, costs management would become irrelevant or meaningless, because all parties could seek to revise their approved budgets after the event on the basis that they had forgotten to include particular items originally (or had included them, but at too low a figure). In essence these two submissions merged into one: if approved costs budgets can be revised at a later date because of mistakes or self-induced inadequacies in the original, the whole purpose and effect of the new costs management regime may be thwarted.

17 I consider that those submissions have considerable force. In my view, in an ordinary case, it will be extremely difficult to persuade a court that inadequacies or mistakes in the preparation of a costs budget, which is then approved by the court, should be subsequently revised or rectified, for the reasons given by Mr Wygas. The courts will expect parties to undertake the costs budgeting exercise properly first time around, and will be slow to revise approved budgets merely because, after the event, it is said that particular items had been omitted or under-valued. I also agree that any other approach could make a nonsense of the whole costs management regime.”  (emphasis added) 

8. One can therefore see the difficulties that a party will have in seeking to revise its budget if the need for the revision arises out of a mistake. The approach to “good reason” may be similar to the consideration of a good reason in Mitchell – in that in the same way that “well-intentioned incompetence” is unlikely to attract relief from sanctions “well intentioned incompetence” is unlikely to be a good reason for revising a budget. 

Elvanite Full Circle Ltd v AMEC Earth & Environmental (UK) Ltd [2013] 4 Costs LR 612

9. This decision attracted a reasonable amount of coverage. Coulson J refused to allow a retrospective revision to the budget after the trial had started. He held that an application to revise or amend the CMO should be made immediately it becomes clear that the original costs budget has been exceeded by more than a minimal amount. The defendant’s costs had been approved at £264,708 but at the conclusion of the trial they were £497,593.66. Filing a revised budget was not good enough – there had to be a formal application for approval. Coulson J only allowed a revision in respect of one expert. Whilst Coulson J made clear that this decision did not deprive the party from seeking to persuade the costs judge that there was a good reason to depart from the budget it seems to me that it would be difficult to show a good reason to depart now when an application for revision should have been made previously. 

10. Coulson J warned of the risks that a party runs if it continues to incur costs where they are obviously outside the costs budget and where no application for revision has been made.  Any such application had to be made before trial and not after trial because an application to revise a budget after trial was a contradiction in terms. If he was wrong on that point then there would have to be shown to be a good reason why the application was made so late. 

11. The need for a prompt formal application for the revision of a budget was treated differently by another TCC judge – Akenhead J – in Board of Trustees of National Museums and Galleries on Merseyside v AEW Architects and Designers Ltd  [2014] 1 Costs LO 39, where, following a lengthy trial, the paying party objected to a payment on account of costs based on a schedule of costs that greatly exceeded the approved budget. In fact revised budgets had been lodged for a PTR by both parties and it had been intended to review them at that time but the budget issue got overlooked. There had been no suggestion that the proposed revision had been objectionable. Akenhead J held that the facts were very different to those considered by Coulson J in Elvanite. The case was one which justified a substantial upward departure from the budget and it was more likely than not that such a revision would have been approved at the PTR had not the parties and the court overlooked the budgeting issue.  The judge therefore based his order for an interim payment of costs on what he would in all probability have approved by way of a revised budget. 
12. In the recent decision in Excelerate Technology Ltd v Cumberbatch and others [2015] EWHC 204 (QB) His Honour Simon Brown QC sitting as a Deputy High Court Judge held that the court could not increase an approved costs budget once the costs had been incurred and there had been no provision for contingencies and no application for variance. However, in a case in which the additional costs were judged to be reasonable and proportionate, the court recorded a note to that effect for the purposes of any detailed assessment. He said:

15 …I cannot increase a ‘budget’ once the costs have already been ‘incurred’ (as they have been), no application for variance has been made and no contingencies have been provided for such items of increase; it is too late to do that (see Elvanite Full Circle Ltd v. AMEC Earth & Environmental (UK) Ltd [2013] 4 Costs LR 612 . 

16 However, I accept that each of these three items of costs were quite properly incurred and were not remotely foreseeable in ordinary breach of covenant litigation. It was also not practicable or viable to make applications for variance or agree them with litigants in person as the First two Defendants became shortly before trial.

17 What I can do upon this application, and do so, is to ‘record’ a note upon the ‘reasonableness’ and ‘proportionality’ of such ‘additional’ costs incurred for the purposes of any Detailed Assessment of them.”
13. In fact in Excelerate the judge went on to award costs on the indemnity basis which therefore raised the question of whether the costs budget was relevant to the assessment in any event (a point dealt with later in this note). His view was:

Where, as here, the Claimant's costs will be assessed on an indemnity basis, the Claimant will not be so limited by the rules to the agreed costs budget but it may, in practical terms be a starting point or guide for the costs judge on any detailed assessment: see the conflicting first instance cases of Elvanite Full Circle Ltd v AMEC Earth & Environmental (UK) Ltd [2013] 4 Costs LR 612 and Peter Kellie v. Wheatley and Lloyd Architects Ltd. [2014] EWHC 2886 (TCC).
14. Application for revisions to revise the budget should therefore be
:

Prompt

Prospective

Proper reason
Departing from the budget – the role of the costs judge

15. CPR 3.18 makes clear that the costs judge must “not depart from such approved or agreed budget unless satisfied that there is good reason to do so”. The issue for the costs judge will therefore always be whether such a “good reason” can be shown.

16. The role of the costs judge is to decide if a good reason for departure has been shown. 

17. The leading (but probably now not very helpful) case on departure from the approved budget remains the decision of the Court of Appeal in Henry v News Group Newspapers Ltd [2013] EWCA Civ 19 when the Court of Appeal unanimously allowed an appeal against the finding of Master Hurst who had “reluctantly” held that there was no good reason to depart from the budget, the Claimant’s bill being nearly £300,000 more than budgeted. 

18. It must be remembered and the Court of Appeal itself emphasised that this was a decision in relation to a pilot scheme where the current rules differ from the practice direction that covered the pilot scheme. 

19. It is a decision that does not sit well with the Court of Appeal decision in Mitchell (although that has now been watered down by Denton) in that the Court did not place emphasis on the need to comply with rules and practice directions, although it must be remembered that this decision preceded the changes to the overriding objective and to CPR 3.9. Moore-Bick LJ said:  

“I am unable to accept that compliance with all the requirements of the practice direction is essential before a party can ask the court to depart from the approved budget. It is no more than one factor which the court may take into account in deciding whether there is in fact good reason to do so. In the present case the appellant was not the only one at fault. The practice direction makes it clear that the management of costs is the responsibility of all parties to the litigation and ultimately of the court itself. In this case all three were at fault to a greater or lesser degree.”

20. When considering whether there was good reason the Court of Appeal said:

“The question in the present case is whether there was indeed good reason to depart from the approved budget. In my view it is open to a costs judge when answering that question to take into account all the circumstances of the case. However, it will rarely, if ever, be appropriate to depart from the budget if to do so would undermine the essential object of the scheme. As I have already pointed out, the failure of the appellant's solicitors to comply with para 5.5 of the practice direction or to apply for a costs management conference with a view to obtaining the court's approval of a revised budget did not lead to an inequality of arms. Moreover, it is strongly arguable that it did not result in the appellant's incurring costs that were disproportionate to what was at stake in the proceedings. Accordingly, it was open to the costs judge to find that the essential objects of the scheme had not been frustrated. In those circumstances he was obliged to consider all the circumstances of the case, including the extent to which the parties and the court had exercised their respective responsibilities under the scheme, the way in which the proceedings had developed, the response of the appellant's solicitors to the demands imposed by the way in which the respondent's case developed and the respondent's agreement to pay the appellant's costs as part of the compromise of the claim.”

21. The Court of Appeal went on to refer to the unusual facts of the case but one is left with a feeling that there was considerable sympathy for the Appellant and little for the newspaper. I would suggest that this decision would not have been reached after 1 April 2013 with reference to the amended CPR. The following is almost directly contrary to the emphasis in Mitchell/Denton on compliance with the rules and the reduced importance of individual justice:  

“the objects which the practice direction sought to achieve were not undermined. In those circumstances a refusal to depart from the budget simply because the appellant had not complied with the practice direction would achieve nothing beyond penalising her. That might encourage others to be more assiduous in complying with the practice direction in the future, but to penalise the appellant for that reason alone would be unreasonable and disproportionate.”

22. Moore-Bick LJ did indicate that things would be different in the future and I suggest that reliance on Henry is unlikely to be a very firm foundation for establishing a good reason on an “all the circumstances” basis. 

“... the Rule Committee decided to adopt Sir Rupert Jackson's recommendation that the management of costs by the court should in future form an integral part of the ordinary procedure governing claims allocated to the multi-track. Those rules, which will become effective from 1 April 2013, differ in some important respects from the practice direction with which this appeal is concerned. In particular, they impose greater responsibility on the court for the management of the costs of proceedings and greater responsibility on the parties for keeping budgets under review as the proceedings progress. Read as a whole they lay greater emphasis on the importance of the approved or agreed budget as providing a prima facie limit on the amount of recoverable costs. In those circumstances, although the court will still have the power to depart from the approved or agreed budget if it is satisfied that there is good reason to do so, and may for that purpose take into consideration all the circumstances of the case, I should expect it to place particular emphasis on the function of the budget as imposing a limit on recoverable costs. The primary function of the budget is to ensure that the costs incurred are not only reasonable but proportionate to what is at stake in the proceedings. If, as is the intention of the rule, budgets are approved by the court and revised at regular intervals, the receiving party is unlikely to persuade the court that costs incurred in excess of the budget are reasonable and proportionate to what is at stake.”

Departing from the budget – what may amount to a good reason?

Indemnity costs

23. CPR 3.18 refers to when costs are being assessed on the standard basis. The question is therefore whether the approved budget has any relevance to the detailed assessment on the indemnity basis. Coulson J considered this very issue in Elvanite 
“Prima facie, whether under PD 51G para 8, or CPR 3.18 , the costs management order (with its approval of the costs budget) is expressed to be relevant only to an assessment of costs on a standard basis. However, as a matter of logical analysis, it seems to me that the costs management order should also be the starting point of an assessment of costs on an indemnity basis, even if the “good reasons” to depart from it are likely to be more numerous and extensive if the indemnity basis is applied.”

24. Coulson J therefore considered that an order for indemnity costs was likely to result in there being a better chance of showing a good reason for departure from the budget. If the budget is based on costs on the standard basis that must be right. He was however keen to emphasise that the costs budgets were still relevant and important:

“There is a concern that, if an order for indemnity costs allows a receiving party to ignore the costs management order, then that will encourage successful parties to argue for indemnity costs every time. That would be unfortunate, and would leave an unacceptable doubt hanging over even approved costs budgets, all the way through to judgment and beyond. A paying party will have fought the trial assuming that, even if it loses, its opponent will be unlikely to recover more than the amount recorded in the costs management order, unless there is good reason for any departure. That is the certainty that the new regime provides. Even if the paying party has to pay costs on an indemnity basis, that does not seem to me automatically to justify an abandonment of that certainty, and the encouragement of a costs free-for-all.

31 Of course, in any given case, it might be said that an award of indemnity costs – which does not require any assessment of proportionality – might be a “good reason” to depart from the costs budget approved by the court pursuant to para 8 of PD 51G. I can well see that, in particular factual circumstances, an award of indemnity costs might be a good reason to permit such a departure. But that would be fact-specific, and it would not detract from the principle of at least starting the costs assessment by reference to the approved budget.”

25. So the simple fact that the order for costs was on an indemnity basis could in some situations amount to a good reason for departure. It would unfortunately also seem logical that the more disproportionate the costs the more likely that a departure would be permitted if indemnity costs are ordered as proportionality (arguably) does not apply to costs on the indemnity basis. 

26. Coulson J’s obiter comments in Elvanite have subsequently been commented on at length by HHJ Keyser QC in Kellie v Wheatley & Lloyd Architects Ltd  [2014] EWHC 2886 (TCC) in the context of costs budgeting and costs management. He found that an application for indemnity costs would give the receiving party “the opportunity to recover costs significantly greater than those likely to be considered proportionate on a standard basis”.  It is important to note that at the original costs budgeting hearing a budget of £140,000 had been reduced to £91,700 on the grounds of proportionality. HHJ Keyser QC in what were also obiter remarks said (and I quote at length):

“... costs management orders are designed to set out the probable limits of the costs that will be proportionately incurred. It is for that reason, and not because of any quirk of drafting, that r. 3.18 refers specifically to standard assessment and not to indemnity assessment. Proportionality is central to assessment on the standard basis and it trumps reasonableness; cf. Motto v Trafigura Ltd [2011] EWCA Civ 1150 , per Lord Neuberger of Abbotsbury at [49]. However, proportionality is not in issue if costs are to be assessed on the indemnity basis; see r. 44.3(3) . I therefore find it difficult to see why logical analysis requires importing the approach in r. 3.18 into assessment on the indemnity basis. The first reason given by Coulson J, at [29], has force if at all only if an approved or agreed budget does indeed reflect the costs that the receiving party says it expects to incur. However, the present case is an example precisely of the proper use of costs management in approving a budget at a lower figure than that proposed by the receiving party, on the very ground of proportionality. To suppose that the imposition of a budget under Part 3 would create some sort of presumption as to the limits of reasonable costs would be to ignore the fact that the approval of costs budgets is done on the basis of proportionality, not mere reasonableness. The matters referred to in connection with the first reason may, accordingly, justify having regard to the amount of costs the receiving party expected to incur, but they do not justify applying the r. 3.18 analogously to assessment of costs on the indemnity basis. Similarly, the second reason, stated at [30], seems to me, with respect, to go further than is justified by the costs management regime. When a costs management order is made, the parties know that costs within the approved budget are likely to be considered proportionate, and costs in excess of the approved budget are likely to be considered disproportionate; in either case, the burden of justification lies on the party seeking a departure from the approved budget. But the costs management regime is not intended to give litigants an expectation that they will not incur a liability for disproportionate costs pursuant to an order for costs on the indemnity basis; any such expectation must rest on a party's own reasonable and proper conduct of litigation. It is no objection to an order for costs on the indemnity basis that it is likely to permit the recovery of significantly larger costs than would be recoverable on an assessment on the standard basis having regard to the approved costs budget; that possibility is inherent in the different bases of assessment, and costs on the indemnity basis are intended to provide more nearly complete compensation for the costs of litigation. I accept, of course, that a party seeking to recover disproportionate costs on an assessment on the indemnity basis is required to show that those costs were reasonably incurred; though that requirement is subject to the provisions of r. 44.3(3) . That does not, however, justify the analogous use of r. 3.18 , which has three disadvantages. First, it is both unnecessary and contrary to the rationale of that rule. Second, it tends to obscure the fact that the nature of the justification required of a receiving party is quite different under the two bases of assessment. Third, and consequently, it risks the assimilation of the indemnity basis of assessment to the standard basis, which is not justified by the costs management regime in the CPR . In my judgment, the proper way of addressing the concern identified by Coulson J in Elvanite at [30] is, first, by ensuring that applications for indemnity costs are carefully scrutinised and, second, by the proper application of the well understood criteria of assessment in r. 44.3(3) to the facts of the particular case. It might also be remembered that, even if there exist grounds on which an award of indemnity costs could properly be made, such an award always remains in the discretion of the court.”

27. See also the remarks of His Honour Simon Brown QC in Excelerate Technology Ltd v Cumberbatch and others [2015] EWHC 204 (QB) referred to earlier where he suggest that from a practical point of view the budget may still be useful as a starting point. 
28. In my opinion the analysis of HHJ Keyser QC is spot on. Costs budgets are intended to cover only proportionate costs. Costs may be reasonably incurred even if they are disproportionate. On an award of indemnity costs those reasonable albeit disproportionate costs should be recoverable.

29. A practical point to arise from both the comments of Coulson J and HHJ Keyser QC is that the budget that is considered on the costs budgeting hearing should probably be prepared on the indemnity basis. If sums are then knocked off because they are disproportionate that will immediately indicate what additional sums may be recoverable in the event that an order for indemnity costs is made (assuming that the costs were reasonably incurred). 

Unexpected need for additional expert evidence

30. There may be occasions where the need for expert evidence on a particular point could not have been originally anticipated – see Coulson J in Elvanite at para 60. The costs incurred in relation to that expert evidence could amount to a good reason although the party ought to have sought a revision prior to trial. 

Unexpected interim hearings

31. These are covered by paragraph 7.9 of the Practice Direction 3E and therefore it is probably not necessary to show a good reason in order to claim the costs in relation to them – as the PD states they are to be treated as additional to the approved budget.

Failure of the court to deal with revisions

32. As happened in the Liverpool Museums case it may be that an application is made to the court for a revision that is never dealt with. Assuming that such an application was made promptly it would seem likely that a subsequent failure on the part of the court t deal with the same would amount to a good reason. 

Unexpected developments during the course of or shortly before the trial

33. If say a 5 day trial unexpectedly becomes a 10 day trial it would seem likely that this would amount to a good reason. It may be necessary to show that the increased length of trial could not have been reasonably foreseen. It is not only the length of the trial that may add to the costs – there are often issues that arise during the course of a trial that have to be attended to – again unless it is suggested that these matters should have been anticipated and attended to prior to the trial it would seem likely that the same would amount to a good reason to depart from the budget.

34. If the proposed good reason relates to alleged unexpected developments during the course of the trial one will not be faced with the question as to whether one had applied promptly for a revision because once the trial has started it may be too late to get an approved revision to the budget. 
35. His Honour Simon Brown QC’s comments in Excelerate referred to earlier would suggest that unexpected developments before trial could also amount to a good reason especially if the other side is acting in person. 
Departing from the budget – not good reasons?

36. In Elvanite Coulson J was invited to give guidance as to what might or might not amount to good reasons for departure even though that was primarily a matter for the costs judge. He found that the following would not amount to a good reason:

If the case went much as anticipated:

“this was not a case which somehow lurched off track after its commencement, or where the issues ended up being very different to those which had originally been canvassed in the pleadings. Everything went pretty much as it might have been expected to go. In those circumstances, it seems to me that the general scope for alleging in this case that there is good reason now to depart from the costs management order is relatively limited.”

37. If the original estimate was mistaken or was an under estimate.

38. Absence of prejudice will not turn a bad reason into a good reason.
39. The costs incurred by an exert unnecessarily attending every day of the trial.
40. Expenses such as experts being a lot higher than estimated even though there were no amendments of significance in the case.

41. That matters took longer than say the experts originally anticipated. 

42. Failure to prepare evidence in accordance with case management directions. 

Avoiding this issue

43. Better and more carefully prepared budgets.

44. Better and more detailed and realistic information from counsel and their clerks.

45. Better and more detailed and realistic information from experts.

46. Additional contingencies built into the budget – but be careful – see CIP Properties (AIPT) Limited v Galliford Try Infrastructure Ltd and others [2015] EWHC 481 (TCC).

47. Assume that the case will go the full distance with every issue remaining in issue and having to be dealt with at trial.

P.J.KIRBY QC

Hardwicke

6 March 2015
� Thanks to Roger Mallalieu at 4 New Square for the 3 point sermon!
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