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So where did it start?
1. Before the CPR, the rule (without exception) was that an offer to settle a damages claim would not be effective on the issue of costs at the end of a trial unless it was made by way of a payment into court.
2. I have never researched when it was that the requirement to make a payment into court was imposed, but I believe the “modern” system of payments into court was introduced in about 1933: see Cumper v Pothecary [1941] 2 KB 58. The settlement of litigation involving money claims has been going on since litigation began and everyone in the profession had been accustomed to the system of payments into court. Apart from the need to refine the rules from time to time to cater for anomalies or innovations, the actual process had never, so far as I am aware, been controversial. I am not aware of any serious suggestion during the time that the RSC and the CCR governed the procedure of the High Court and County Court respectively that the procedure should be abandoned.
3. Lord Woolf first raised the possibility of abandoning the system of payments into court when preparing his reports. History shows that Lord Woolf’s own views oscillated on whether to retain the system of payments into court.  Indeed the combined view of the Civil Procedure Rule Committee (CPRC) of which I was a member between 1997 and 2001 oscillated. The matter was fully debated when Part 36 was originally being considered. The question was raised whether Government departments and insurance companies might be exempt from the need to pay money into court and at first this was the position taken. However, the policy adopted finally is demonstrated by the Minutes of the meeting of the Civil Procedure Rule Committee of 27 March 1998 which read as follows:
“The Committee reconsidered the decision made at their previous discussion on this Part, that if a defendant was a public body or insured, no payment into court was required …. On balance, the Committee agreed that there should be no exceptions to the requirement to make a payment into court.”
4. At that meeting the Committee considered a draft rule prepared by the drafting team which was in these terms: “Where the claim is a money claim, a defendant may only make a Part 36 offer by making a payment into court unless – (a) the defendant is insured to the full extent of the amount of the offer; or (b) is a public body.” The Minutes of the meeting record in relation to that draft the following:
“As had been agreed, there should be no exceptions to those required to make a payment into court and this rule should end at “payment into court”.
5. As I recall it, the main reasons for taking this view were (a) that it would be very difficult to draw the boundary line between those defendants who are “good for the money” and those who are not and (b) that the very fact that there is money in court could operate as an incentive to settle in some cases which is an objective the CPR were intended to achieve.
So when did things start changing?
6. As will be apparent from the foregoing, the intention behind the drafting of Part 36 was to give effect to this policy. However, in The Maersk Colombo [2001] 2 Lloyd’s Rep. 275, the Court of Appeal held as follows:
“… the court retains a wide discretion under CPR 36.1(2) to make the same order as it would have made under CPR 36.20 even in the absence of a payment-in. All depends upon the circumstances of the particular case.”
7. In fact CPR 36.1(2) was not intended to be a means by which a payment into court could be avoided by an offeror in a money claim: it was intended to cover “near misses” in terms of complying with the requirements of Part 36. There was no reason for the Court of Appeal in The Maersk Colombo to know this and inevitably its interpretation of the CPR became authoritative and, of course, binding both at first instance and on other divisions of the Court of Appeal.
8. In fact The Maersk Colombo had little impact on mainstream litigation until it was followed in Crouch v King’s Healthcare NHS Trust (October 2004), the case in which the National Health Service Litigation Authority in effect asked to be exempt from the need to make a payment into court. Crouch was followed and extended in The Trustees of Stokes Pension Fund v Western Power Distribution (South West) Plc (July 2005). (The Court of Appeal does not appear to have been told on either occasion that a 2001 consultation process carried out by the DCA confirmed the general desire to retain the system of payments into court.)
9. The effect of these cases was to change the policy decision made by the CPRC. This had been stated thus:
“The policy of rule 36.3 evidently is that a defendant wishing to make an offer to settle a money claim within Part 36 should do so in a way which enables the claimant to accept the offer in the knowledge that the settlement money is securely available.” – per May LJ in Flynn v Scougall [2004] 1 WLR 3069,3073
10. In Amber v Stacey [2001] 1 WLR 1225 Simon Brown LJ had said:
“There are … compelling reasons of principle and policy why those prepared to make genuine offers of monetary settlement should do so by way of … Pt 36 payments …. Payments into court have advantages. They … answer all questions as to (a) genuineness, (b) the offeror's ability to pay, (c) whether the offer is open or without prejudice, and (d) the terms on which the dispute can be settled. They are clearly to be encouraged, and written offers, although obviously relevant, should not be treated as precise equivalents.”
11. Western Power, in particular, questioned whether this was sound policy. Dyson LJ said this:
“It is important to emphasise that the purpose of a payment into court is not to provide the claimant with security for his judgment if he succeeds at trial. It is to encourage settlement. As Lord Woolf said, a payment into court is “a useful way of assuring claimants of the substance of an offer”, and thereby encouraging them to settle by accepting the money that has been paid into court. If a claimant has no less assurance as to the substance of an offer than where a payment into court has been made, there is no reason to treat the offer as providing any less encouragement to settle or to treat it differently from a payment into court.”
“The best way for a claimant to test the genuineness of an offer and the defendant’s ability to pay is to accept the offer (or at least to do so conditionally on payment being forthcoming) and see what happens. If this does not occur, it will be a rare case where a claimant will have any prospects of showing that the offer was not genuine or would not have been honoured.”
12. Once these decisions had been made the writing was on the wall so far as the established system was concerned. A Consultation exercise was carried out earlier this year in which the essential proposal was to exempt certain categories of defendant deemed to be ‘good for the money’ (GFM) from the long-standing requirement to pay money into court, the main candidates being public sector and insured defendants.
So what happened?
13. The outcome of the Consultation was that the majority of consultees were in favour of this.
14. However, when considering what to do in the light of the Consultation the Civil Procedure Rule Committee felt it was more logical that no party should be required to make a payment into court and a further limited Consultation exercise was carried out on that issue during the summer.
15. That position was confirmed by the Civil Procedure Rule Committee at its meeting on 13 October, the decision being that no payment into court in respect of a money claim would be required when the changed rules are implemented. This would apply to all types of defendant, whether a public body, an insured party or any other type of party or body.
So what will be the new regime?
16. A party who faces a money claim and who wishes to make an offer that will have the usual automatic costs consequences under Part 36 will now need only to make a Part 36 offer in respect of a money claim. (There is to be no significant change in relation to the position of a claimant’s offer save that it too will now be subject to the provision referred to in paragraph 17 below: see paragraph 34 et seq below.)
17. The offer will have to be in standard form[1], one provision being that the offer will have to remain open for 21 days (called “the relevant period” in the new rules) unless the court gives permission for it to be withdrawn or reduced. The current draft of the proposed rule is as follows:
“Before expiry of the relevant period, a Part 36 offer may be withdrawn or its terms changed to be less advantageous to the offeree, only where the court gives permission.”
18. The position concerning the withdrawal or variation of an offer after the 21-day period is dealt with below (at paragraph 25 et seq). So far as obtaining the permission of the court to withdraw or reduce an offer before the expiration of the 21-day period is concerned, presumably the issue of an application for such permission before notice of acceptance is served on the offeror[2] will be sufficient to prevent the contract of compromise being concluded even though the court will not have heard the application within the 21-day period. This would arguably constitute notice of withdrawal[3].
19. The grounds for giving permission will presumably be similar to the grounds that currently need to be established to withdraw or reduce a Part 36 payment, namely, that there must have been some new evidence or some new authority that materially affects the balance in the litigation. There must plainly be a good reason[4].
20. Of interest, by way of comment, is the fact that the court is given some control over whether an offer might be withdrawn or changed adversely to the offeree during this period. I had always argued for the proposition that a Part 36 offer (ie. in contradistinction to a Part 36 payment) under the present Part 36 should be subject to the same restriction as to withdrawal as is a Part 36 payment under the present Part 36, but this was rejected as interfering with the principle of freedom of contract[5]. Does the proposed provision interfere with the principle? If it does, does it matter?
21. The current draft of the relevant part of the rule is in these terms:
“(1) … a Part 36 offer by a defendant to pay a sum of money in settlement of a claim must be an offer to pay a single sum of money.
(2) But, an offer that includes an offer to pay all or part of the sum, if accepted, at a date later than 14 days following the date of acceptance will not be treated as a Part 36 offer unless the offeree accepts the offer.”
22. A related provision is to this effect:
“Unless the parties agree otherwise in writing, where a Part 36 offer by a defendant that is or that includes an offer to pay a single sum of money is accepted, that sum must be paid to the offeree within 14 days of the date of-
(a) acceptance; …
“If the accepted sum is not paid within 14 days or such other period as has been agreed the offeree may enter judgment for the unpaid sum.”
23. The use of the word “may” in the foregoing provision will be noted. On the assumption that the acceptance of an offer made under the new Part 36 is to be treated as conditional upon actual payment (and it may be best for an offeree to spell this out when accepting), it is presumably a matter for the offeree to decide whether to affirm the agreement and to proceed effectively to enforce the compromise by entering judgment for the sum offered or to treat the non-payment as a repudiation and proceed with his claim.
24. Where an offer is accepted, the proceedings will be stayed upon the terms of the offer[6]. However, provided the offer is treated as having been accepted conditional upon payment being made (see paragraph 23), then the stay will operate only for so long as the offeror has time to pay within the period allowed in the rules.
The relevance of a withdrawn offer
25. As indicated above (paragraph 17), a Part 36 offer will have to remain open for 21 days unless the court gives permission for it to be withdrawn or reduced.
26. After that 21-day period, an offer may be withdrawn without the permission of the court. The current draft of the proposed rule is as follows:
“After expiry of the relevant period and provided that the offeree has not previously served notice of acceptance, the offeror may withdraw the offer or change its terms to be less advantageous to the offeree without the permission of the court.”
27. Under the former regime, those who made offers, but who then wanted to withdraw or reduce them, had to satisfy a court that it was appropriate to do so. This imposed a discipline on the process that many (including your lecturer) saw as desirable. It met the concern that, without the control of the court, a defendant could change its offer “on a whim” and with no logical justification for such a change. It made the opportunity for tactical withdrawals of offers far less readily available.
28. With that requirement gone (except for during the initial 21-day period) the issue is the effect, if any, that a withdrawn offer should have on the costs of a trial. Until now the offer (in the form of a Part 36 payment) had to remain “on the table” until the conclusion of the trial subject, of course, to the requirement of a claimant obtaining the permission of the court to accept it out of time which was usually forthcoming (a) if the claimant accepted liability for the defendant’s costs from 21 days from the date of the offer and (b) the claimants prospects of success had not significantly worsened since the Part 36 payment[7].
29. If full effect is given to a withdrawn offer, a licence for making tactical withdrawals will be given over which the court will have no control.
30. The CPRC has decided that a withdrawn offer will have no costs consequences beneficial to the offeror under Part 36, but it may be taken into account under the court’s general discretion under Part 44. The final drafting remains to be decided, but my understanding is that the CPRC has decided that the court will be obliged to consider “any admissible offer to settle made by a party which is drawn to [its] attention”, but will not be obliged to give effect to it on the question of costs: it will be a matter for the general discretion.
31. Since this issue has been left to the courts, it is likely that the issue of tactical withdrawals of offers will also be left to the courts. Overall, I would expect the courts to be reluctant to do anything that might encourage tactical withdrawals, but the opportunity to exercise control during the currency of a piece of litigation will be limited.
32. The only way in which such control can be imposed is for the court to be willing to regard as effective on the question of costs only offers that remain open for acceptance after the initial 21-day period, but upon the terms that, if accepted, the offeree is responsible for the offeror’s costs after that 21-day period. The difficulty is that if the test is simply whether the offer to which the court’s attention is drawn (and it will be up to the offeror to decide whether to draw it to the court’s attention) was plainly bona fide at the time it was made and the offeror was GFM, the court will not have much scope for expressing its disapproval of subsequent attempts to make plainly inadequate offers. Equally, the court will not have (except in the limited areas where its approval to acceptance of an offer is required) the opportunity to save a vulnerable claimant being subject to the withdrawal of an offer and its substitution by something significantly less, but which the claimant feels forced to accept through fear of the costs consequences of proceeding to trial.
33. As with most new rule changes, doubtless an accepted and acceptable practice will emerge, but until it does the concerns about tactical withdrawals will remain.
Claimant’s offers
34. What is now r. 36.21 will be retained in the revised rules (albeit in a different place) and provision will now be made that the benefits (enhanced interest, indemnity costs, etc.) become potentially available when the claimant achieves “judgment against the defendant [that] is at least as advantageous to the claimant as the proposals contained in a claimant’s Part 36 offer”[8]. This will replace the existing provision that requires the claimant “to obtain a judgment which is more advantageous" than the offer. In other words, simply matching the offer will be sufficient.[9]
35. A claimant’s offer will, it seems, be subject to the requirement referred to in paragraph 17 above.
Other changes
36. Given the removal of any requirement to make a payment into court in respect of a money claim, there is now no longer any need for a separate rule to deal with mixed money and non-money claims as is now provided for in r. 36.4.
Transitional provisions
37. The currently proposed D-day is 6 April 2007.
38. The drafting of the transitional provisions remains to be finalised, but the general philosophy, I understand, is that a Part 36 offer or Part 36 payment that was valid before 6 April 2007 will continue to be a valid Part 36 offer under the new rules, but will have the consequences set out in those new rules in relation to costs and the effect of acceptance.
39. Equally, the intention, I understand, is to preserve in relation to an offer made before 6 April 2007 any requirement to obtain the permission of the court to it as it existed under the present rule. Therefore, if permission would have been required before 6 April 2007, it will be required after that date. But if permission would not have been required, because the parties had been able to agree liability for costs, it will not be required after 6 April 2007.
40. It will be important to study the terms of the transitional provisions once the CPRC has decided on upon them.
So where does all this lead?
41. The revised Part 36 will be a shorter and simpler provision than its existing counterpart.
42. The essential question is whether it will operate better than the present Part 36 which generally received a favourable press. My belief was that the success of Part 36 was due to the clear structure given to the consequences of acceptance of a Part 36 payment or Part 36 offer, against the background of the inherent flexibility of the costs regime provided for in the CPR to enable the court to do what is just in relation to costs at the end of a contested trial.That structure has rattled a bit since cases like Crouch and Western Power, but generally the system has continued to work reasonably well.
43. The test is whether the revised Part 36 will assist the settlement process rather than to hinder it or to cause more litigation than is necessary.
44. Removing the need to make a payment into court should not, in my view, make that much difference overall. The main concern, in my view, remains the removal of the discipline of requiring the court’s permission to withdraw an offer (other than during the initial 21-day period). This could unless checked lead to something of a free-for-all that will generate or encourage more litigation than presently is the case. If that should occur the economy of saving court time on dealing with applications will not have been achieved even though the long-held ambition of winding up the Court Funds Office will.
45. Time will tell.
David Foskett QC
30 November 2006


[1] The rule is likely to be as follows:
“A Part 36 offer must-
(a) be in writing;
(b) state on its face that it is intended to have the consequences of Part 36;
(c) specify a period of not less than 21 days within which the defendant will be liable for the claimant’s costs in accordance with rule 36.10 if the offer is accepted;
(d) state whether it relates to the whole of the claim or to part of it or to an issue that arises in it and if so to which part or issue; and
(e) state whether it takes into account any counterclaim.”
[2] Proposed r. 36.9 (1): A Part 36 offer is accepted by serving written notice of the acceptance on the offeror.”
[3] “ … a Part 36 offer may be accepted at any time (whether or not the offeree has subsequently made a different offer) unless the offeror serves notice of withdrawal on the offeree.” – proposed r. 39.6(2)
[4] See Flynn v Scougall [2004] 1 WLR 3069; Capital Bank v Stickland [2004] EWCA Civ 1677.
[5] Scammell v Dicker [2001] 1 WLR 631.
[6] Proposed r. 36.11(2) and (3).
[7] See footnote 4.
[8] Proposed r. 36.14(1)(b).
[9] This is already the effective position (see Read v Edmed [2004] EWHC 3274 (QB), Bell J), but the rule is to make it clear.
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